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The Rule of Law and Its Exceptions 

 

David Golemboski 

 

SAMPLE SYLLABUS 

 

 

The rule of law is a hallmark of liberal political order and an instance of what Max Weber called 

the increasing rationalization of social life in modernity. By and large, Western liberal citizens 

have come to regard anything other than the rule of law as backward, inefficient, and unjust. Yet 

it is often said that there are exceptions to every rule, and to that rule, the rule of law is no 

exception. Liberal political orders do not in all cases rule in perfect conformity with the letter of 

written law, but rather permit and accommodate all kinds of deviations. From draft exemptions 

for conscientious objectors to the wartime detention of Japanese-American citizens to the 

invocation of executive privilege over the War on Terror, U.S. history bears out the way in 

which the rule of law is regularly qualified or outright abrogated. 

 

This course, designed as seminar in political theory, examines the normative and philosophical 

underpinnings of liberal commitment to the rule of law, and investigates several instances of 

deviation from the rule of law in the American context. The driving questions of the course are: 

why is the rule of law desirable, and what kinds of considerations can justify deviations from it? 

Texts will include historical philosophical approaches to the rule of law in early liberal writings, 

contemporary literature on the nature of law and its basis, as well as U.S. Supreme Court cases 

and legal scholarship. These diverse sources will facilitate a rich and nuanced consideration of 

the issues from various perspectives. 

 

ASSIGNMENTS 
Students’ grades for the course will be determined by the following: 

 Regular preparation for and participation in seminar meetings.  

 Six short (2 pages) critical response papers throughout the semester. 

 In pairs, preparation and presentation of a summary of an assigned reading during the 

first two parts of the course. 

 A final paper of 3,500-5,000 words on a topic of students’ choosing.  

o Students will be required to submit a proposal (250-350 words) summarizing their 

paper topic and provisional argument, along with brief bibliography, at least 3 weeks 

in advance of the paper due date. 

 

OVERVIEW 

 

Part One: Cases for the Rule of Law 

The first weeks of the course consider philosophical approaches to the rule of law from the canon 

of Western political philosophy. These texts should be familiar to advanced undergraduates or 

graduate students, so selections will focus specifically on justifications (or rejections) of the rule 

of law, and supplementary readings will draw out the nuances of these accounts. 

 

Week 1: A Justification from Equality 
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 John Locke, Second Treatise 

 

Week 2: A Justification from Autonomy 

 Jean-Jacques Rousseau, Of the Social Contract 

 

Week 3: A Justification from Stability 

 Thomas Hobbes, Leviathan 

 

Week 4: Counterpoint – Rule by Personality 

 Niccolo Machiavelli, The Prince 

 

Part Two: What is the Rule of Law? 

In the second part of the course, we engage in an analytical examination of what the rule of law 

consists in. The goal of these sessions is to identify points of disagreement over what the rule of 

law requires and entails. 

 

Week 5: Constitutionalism 

 Benjamin Constant, Principles of Politics Applicable to All Governments 

 Federalist papers #51, 78. 

 

Week 6: Law as a System of Rules 

 H.L.A. Hart, The Concept of Law 

 

Week 7: Democratic Authority 

 Henry Richardson, Democratic Authority 

 

Week 8: Judicial Review 

 Marbury v. Madison. 

 Jeremy Waldron, “The Core of the Case against Judicial Review.” 

 Antonin Scalia “Common-Law Courts in a Civil-Law System: The Role of United States 

Federal Courts in Interpreting the Constitution and Laws.” 

 

Part Three: Exceptions 

In the final part of the course, we consider cases of exceptions to the rule of law. We probe the 

grounds of these deviations from the rule of law and assess the strength of these justifications. 

 

Week  9: Loopholes 

 David Luban, Lawyers and Justice 

 King v. Burwell (2015). 

 

Week 10: Conscience Objections & Religious Accommodation 

 Employment Division v. Smith 

 Martha Nussbaum, “The Struggle Over Accommodation,” in Liberty of Conscience. 

 

Week 11: Civil Disobedience 
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 Martin Luther King, Jr., “Letter from a Birmingham Jail.” 

 Michael Walzer, “The Obligation to Disobey.” 

 Ronald Dworkin, “On Not Prosecuting Civil Disobedience.” 

 

Week 12: States of Emergency/Executive Privilege 

 Carl Schmitt, Political Theology (selections) 

 Bruce Ackerman, “The Emergency Constitution.” 

 Dennis Thompson, “Democratic Secrecy.” 

 

Week 13: Enemy Combatants 

 Michael Walzer, Just and Unjust Wars 

 Hamdi v. Rumsfeld (2004) 

 

Week 14: Racial Justice and Jury Nullification 

 Derrick Bell, “Racial Realism.” 

 Paul Butler, “Racially Based Jury Nullification: Black Power in the Criminal Justice 

System.”  

 

Week 15: Conclusion 

 

  

  


